
 

 

 

 

 

Newsalert 

Foreign Direct Investments Screening - Italy extends its “golden powers” in the energy 
sector  

 

 
 
 
 
 
 
 
 

 
 
 
 
 
 

 
In order to safeguard the national strategic assets from hostile climbs of foreign subjects, in the 
context of the Covid-19 outbreak, the Law Decree no. 23 dated 8 April 2020 (so-called "Liquidity 
Decree") has introduced significant changes to the usual so-called “Golden Powers regime referred 
to in Law Decree no. 21/2012, aimed at extending the current instruments for monitoring and 
combating speculative and predatory transactions or other deals to avoid jeopardising general vital 
interests. 

  
With reference to the Golden Power regime, Law Decree no. 105/2019 had already expanded the 
scope of such regulation, extending Italian government scrutiny to companies holding assets or 
strategic relationships to sectors beyond the usual areas of security, defence, energy, transport, 
communications or 5G networks, through a direct reference to the list introduced by EU Regulation 
no. 452/2019. 

 
However, the effectiveness of such extension had been hampered by the failure to specifically 
identify the relevant strategic assets in those newly introduced sectors, which were left to be 
defined in subsequent decrees of the President of the Council of Ministers which, at the date 
hereof, have not yet been adopted. 

 
In this context, the rules laid down by article 15 and following of the Liquidity Decree extend the 
scope of application of the Golden Powers regulation (and the related obligations referred to in 
Law Decree no. 21/2012), to all the strategic sectors referred to in Article 4, paragraph 1, letters a), 
b), c), d) and e) of EU Reg. 2019/452, which include "energy storage" technologies and assets for 
the "security of supply of critical production factors, including energy and raw materials [...] "(Article 
4, paragraph 1, letter b) and letter c) EU Reg. 2019/452). 

 
Through the reference to the assets for the "security of supply of critical production factors, 
including energy” referred to in art. 4, paragraph 1, lett. c), EU Reg. 2019/452, it could be 
interpreted that the Liquidity Decree imposed the immediate enforceability to the entire energy 
sector, of the control power granted to the Italian Government in respect of investment 
transactions and the consequent acts and resolutions. 

 
Previously, in the energy sector the Golden Powers regulation concerned only interconnectors, 
electricity-gas networks (other than distribution) and LNG terminals, while today the enforceability 
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of the Golden Powers regime seems to be considered extended - through the reference to security 
of supply and storage of energy - to the entire energy supplying chain involved in energy supply and 
therefore including, by way of example, producers and sellers. 
 
Therefore, since the entry into force of the Liquidity Decree, a large number of transactions, acts 
and resolutions related to the energy sector, would fall within the scope of Golden Powers 
regulation and the related obligations at least until the Prime Minister’s Decrees, punctually 
identifying each strategic assets, will be adopted. 

 
In addition to the extension of the enforceability of the Golden Powers regime, until 31 December 
2020, the Liquidity Decree also provided that the notification obligation  also applies to European 
companies who wants to purchase a controlling stake in an Italian company object of the Golden 
Powers rules. 

 
Furthermore, for the acquisition by an extra-EU entity of an Italian company operating in the 
strategic sectors, the Liquidity Decree has extended the notification obligation also to (i) the 
acquisition of holdings that attribute an amount of voting rights or shares capital at least equal to 
10%, (taking into account shares/quotas already directly or indirectly owned, if the total value of 
the investment is at least 1 million euro) and (ii) for the acquisitions that determine the exceeding 
of the thresholds of 15%, 20%, 25% and 50%. 

 
Until 31 December 2020, companies holding assets or with relationships relating to the energy 
sector would therefore be required to notify to the Presidency of the Council of Ministers any 
resolution, act or transaction which implies any change in the ownership, control or free availability 
of strategic assets or modification of their allocation (also for intra-EU operations).  

 
In this perspective, the Liquidity Decree clarifies that even those who intends to acquire shares or 
quotas of the companies identified above, are required to comply with the notification obligations 
referred to in Law Decree no. 21/2012, if the transfer of the shareholding exceeds the thresholds 
established by the Golden Powers regulation. 

* * * 
The Liquidity Decree, once published in the Official Journal no. 94 dated 8 April 2020,  
must be converted into law within sixty days and could be amended by Parliament during such 
process of conversion (today 16 April 2020, at the Chamber of Deputies, a reunion of the Finance 
and Productive Activities commissions is scheduled for the examination of the Liquidity Decree). 

 
Although Parliament is busy discussing measures to counteract the Covid 19 outbreak, this week 
some commissions of the Chamber of Deputies and the Senate will return to dealing with energy 
issues. 
 
In particular, yesterday 15 April 2020, the Environment Commission of the Chamber of Deputies 
was called to discuss the legislative decree implementing the EU Directive 2018/410 which 
establishes the European Emissions Trading System (so-called "EU-ETS"), while the Productive 
Activities Commission was called to discuss the legislative decree to implement the EU Directive n. 
2012/27 on energy efficiency. 

 
In addition, today 16 April 2020, the Industry Commission of the Senate has scheduled a session for 
the discussion of the legislative decree to implement the EU Directive n. 2018/844 on energy 
performance in the construction sector, the EU Directive no. 2012/27 on energy efficiency and the 
EU Directive no. 2019/692 on the internal gas market. 

* * * 
Chiomenti, thanks to its in-depth experience in the notifications and procedures related to the 
exercise of special powers, is well placed to provide investors and businesses with clarifications and 
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in-depth analysis in this area, as well as dedicated and expert advice, also for the benefit of the 
energy sector operators. 

 
_________________________________________________________________________________________

____________________ 
For further information, please reach out to your usual Chiomenti contact, as well as the following. 

 

Contacts  

Carola Antonini 
Partner – Chiomenti 
T. +39 02 72157 675 
carola.antonini@chiomenti.net 

Elisabetta Mentasti 
Counsel – Chiomenti 
T. +39 02 72157 366 
elisabetta.mentasti@chiomenti.net 

Gianfranco Banna 
Associate – Chiomenti 
T. +39 06 466 221 
gianfranco.banna@chiomenti.net 
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