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estate funds (Ruling No. 655 of 4 October 2021) 

 

I Legislation 

Budget Law 2022  

Superbonus 110%: extension of the regime and anti-frauds 
provisions 

(Art. 1, para. 28 - 36) 

Extension of the Superbonus 110% regime 
 
Law Decree No. 234 of 30 December 2021, published on 31 December 2021 in the Italian 
Official Gazette (hereinafter, the “The 2022 Budget Law”) introduced certain measures 
aimed to extend the regime of the s.c. Superbonus 110%, regulated by Art. 119 of Law 
Decree No. 34/2020. In particular, different deadlines have been set depending on the 
beneficiary of the tax incentive and type of eligible works. Below is reported a summary 
table: 
 

Beneficiary Incentives and deadlines 

 Condominiums 

 Individuals owning entire buildings 
(up to 4 real estate units) or owning 
an individual real estate unit within 
the same condominium 

 NGOs, certain nonprofit 
organizations or associations 

 110% of expenses incurred by 31 
December 2023 

 70% of expenses incurred in 2024 

 65% of expenses incurred in 2025 

 

 Individuals owning a single-house 
building or functionally independent 
real estate units  

 110% of expenses incurred by 31 
December 2022 (provided that at 
least 30% of work has been made by 
30 June 2022) 

 Public housing entities 

 Housing cooperatives with undivided 
ownership 

 110% of expenses incurred by 31 
December 2023 (provided that at 
least 60% of work has been made by 
30 June 2023) 

 
The 2022 Budget Law also extended the deadline for the option of invoice discount (sconto 
in fattura) or the transfer of credit, pursuant to Art. 121 of Law Decree No. 34/2020. This 
option will be allowed: 

 for 2022, 2023 and 2024 for renovation works (Art. 16-bis of Income Tax Code), 
Ecobonus and Sismabonus (Art. 14 and 16 of Law Decree No. 63/2013), as well as 
interventions for recovery and renovation of buildings facades (Art. 1, para. 219-224, 
of Law No. 160/2019); 

 until 2025 for interventions admitted to Superbonus 110% (Art. 119 of Law Decree 
No. 34/2020). 

Some amendments have been made also to the documents required for Superbonus 110%. 
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On 27 January 2022, the Law Decree No. 4/2022 (s.c. “Decreto Sostegni-ter”) has been 
published in the Italian Official Gazette. The Decree amended the rules on the transfers of 
the tax credits, eliminating the possibility of further transfers after the first one. 

 

Anti-fraud provisions  

Art. 122-bis of Law Decree No. 34/2020, introduced by the 2022 Budget Law, provides 
for new measures to avoid frauds related to Superbonus 110% and other real estate tax 
credits transfers.  

Should certain risk factors of fraud be confirmed due to a specific audit carried out by the 
Tax Authority within 30 days starting from the transfer of Superbonus 110% or other tax 
credits, such transfer of the credit would be ineffective. 

In any case, tax audit powers of the Italian Tax Authority remain unaffected according to 
the ordinary statute of limitations (pursuant to Art. 31 et seq. of Presidential Decree No. 
600/1973). 

Tax incentives for transfers of going concerns including real estate 
assets  

(Art. 1, para. 237) 
The 2022 Budget Law introduced a special tax benefit in case of transfer of a business 
going concern including real estate fixed assets (immobili strumentali). This rule provides, 
under certain conditions, the application of registration, mortgage and cadastral taxes in 
the fixed amount of 200 Euros each. 

This tax incentives requires (i) the business continuity and (ii) maintenance of the 
employment structure. In addition, it is required that the real estate fixed asset is held for 
at least 5 years after the transfer. 

On this point, it should be mentioned that this rule is set forth after the provisions 
regulating the termination of business in Italy (Art. 1, para. 224-236 of the 2022 Budget 
Law). Therefore, as highlighted by the Dossier of Study Services of Italian Parliament No. 
A.C. 2434, Volume I, of 27 December 2022, it is appropriate to evaluate “the 
appropriateness of clarifying whether such rule is referred only to the divestment 
assumptions contained in the above-mentioned provisions or whether it is intended as a 
general nature". 

Extension of the unlisted real estate investment companies regime 
(SIINQ) 

(Art. 1, para. 718)  
The 2022 Budget Law changed the requirements for qualifying a company as “SIINQ” (non-
listed real estate investment company), in order to extend the application of this regime. 
The special regime for listed real estate investment companies (SIIQs) provides, under 
certain conditions, the exemption from direct taxes with respect to the income deriving 
from the lease activity and the taxation of dividends in the hands of the shareholders, with 
an obligation to distribute part of the incomes which has benefited from the exemption. 
Under certain conditions, this regime is also applicable to non-listed real estate 
investment companies (SIINQs). 

According to the new rules: 

 S.a.p.a. and S. r. l. (limited liability companies) can be considered as SIINQs (not 
only joint stock companies, such as S.p.A.), as long as they have a minimum share 
capital of 50,000 Euros; 

 regarding to the shareholding requirements, a company may be qualified as a 
SIINQ if it is alternatively owned by: (i) a SIIQ (or SIINQ) that individually owns more 
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than 50% of the voting rights and of participation in profits (95% according to the 
previous rule), or (ii) by a SIIQ (or SIINQ) that owns with other SIIQs (or SIINQs) or 
“qualified” real estate funds 100% of participation in the share capital, as well as 
voting rights and participation in profits (provided that at least 50% is owned by 
the SIIQs or SIINQs). 

Superbonus Hotel 80% 

(Art. 1 of Law Decree No. 152/2021, converted into Law Decree No. 
233 of 29 December 2021) 
The Law Decree No. 152/2021 (converted into Law No. 233 of 29 December 2021) 
provides for urgent regulatory provisions for the implementation of the National Recovery 
and Resilience Plan (“PNRR”). 

Law Decree No. 152/2021 introduced, inter alia, a tax credit for energy requalification 
and anti-seismic works on hotels equal to 80% of certain expenses incurred by 31 
December 2024 (the “Superbonus Hotel 80%”) in order to improve the quality of the 
accommodation in line with objectives pursued by the PNRR(1). 

According to the same provision, a free contribution to the same recipients of the 
Superbonus Hotel 80% is granted (average 40,000 Euros). 

The application procedure of the Superbonus Hotel 80% is contained in the Notice 
published on 23 December 2021 on the website of the Ministry of Tourism. The 
applications to benefit from Superbonus Hotel 80% can be submitted after the release of 
a new digital platform of the Ministry of Tourism.  

Regarding to specific aspects of the regime, please refer to our Newsalert available at the 
following link Newsalert-tax-department-superbonus-hotel-80-.  

 

II Case Law 
Reduction of transfer taxes on transfer of commercial real estate 
assets: infringement of EU law of the Italian rule which limits the 
reduction to Italian real estate funds 

(ECJ Judgement of 16 December 2021 – Joined cases C-478/19 and C-
479/19) 
The joined cases (UBS Real Estate KmbH - “UBS RE”) concerned the potential infringement 
of EU law by the Italian rule that provides for reduced transfer taxes at 2%, instead of the 
ordinary 4% rate, on the transfer of real estate assets in which an Italian closed-end real 
estate fund is a party of the agreement (Art. 35, para. 10-ter, of Law Decree No. 
223/2006). 

This rule refers to Italian investment funds established as “closed-ended” under Art. 37 
of Legislative Decree 58/1998 (“TUF”) and it does not include foreign funds. In this 
respect, it should be noted that an Italian real estate funds can only be established as 
“closed-ended”.  

The joined cases resulted from the denial to reimburse excess transfer duties paid by UBS 
RE, as manager of two open real estate funds under German law (UB.(D) Sector Re.es. 
Europe and UB.(D) Euroinvest Immobilien Re.es. Investment Fund), for the purchase of two 

 
(1) In this regard, the investments supported by the PNRR are aimed to improve tourist accommodation facilities 
and tourist services, upgrading and improving the standards of supply, with also the objective of increasing the 
competitive capacity of businesses and promoting a tourist offer, based on environmental sustainability, 
innovation and digitalization of services (para. M1C3.4 Tourism 4.0 - page 111).  
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commercial properties located in Italy (carried out directly, i.e. not through an Italian 
company or an Italian fund). 

The Court of Justice of the European Union, in the light of the principle of free movement 
of capital, stated that the reduced indirect transfer taxes should apply to transactions 
carried out by real estate funds, irrespectively whether they are closed-ended or not, in 
accordance with the laws of the Member State of establishment. 

This decision appears to be relevant for future transactions of real estate funds 
established in EU Member States. 

In addition, such decision may be relevant in relation to potential tax refund claims to the 
Italian Tax Authority related to mortgage and cadastral taxes applied at the ordinary rate 
of 4% on the purchase of real estate located in Italy by real estate funds established in an 
EU Member State.  

 

III Italian Tax Authority’s rulings 
Limited Partnership and investment in an Italian real estate fund: 
exemption from withholding tax on proceeds distributed (Art. 7 
para. 3 of Law Decree No 351/2001)  

(Ruling No. 652 of 4 October 2021) 
The Italian Tax Authority has provided clarifications regarding the tax treatment to be 
applied to proceeds distributed by an Italian real estate fund to three foreign investment 
funds established in the form of limited partnerships in the Cayman Islands and USA. 

The three partnerships held the investment in the Italian real estate fund through 
corporate vehicles (SPVs) all resident in White-list States.  

The general partners delegated the management of the partnerships to advisors resident 
in the USA, authorized and regulated by the US Securities and Exchange Commission (SEC).  

The Italian Tax Authority confirmed the application of the withholding tax exemption on 
proceeds distributed by the Italian real estate fund pursuant to Art. 7, para. 3 of Law 
Decree No. 351/2001 to the partnerships, clarifying the following:  

- in order to apply the withholding tax exemption, foreign funds must meet the same 
substantive requirements and investment purposes as Italian funds, and the funds or 
their manager must be subject to regulatory supervision in their State of 
establishment (Circular Letter No. 2/E/2012); 

- the withholding tax exemption is also applicable in the event that the investment in 
the Italian real estate fund is made through corporate vehicles wholly owned and 
resident in a White-list States.  

In the case at stake, the Italian Tax Authority concluded that the partnerships may be 
considered to be subject to regulatory supervision, since and to the extent that the 
advisors in charge of investment management are supervised by the SEC.  

Australian REIT and investment in an Italian real estate fund: 
withholding tax exemption on proceeds distributed (Art. 32, para. 
3, Law Decree No. 78/2010) 

(Ruling No 655 of 4 October 2021) 
The Italian Tax Authority confirmed the principles expressed in Ruling No. 652 of 2021 
mentioned above and concluded that an Australian REIT (real estate investment trust) 
qualifies as an institutional investor pursuant to Art. 32, para. 3, of Law Decree No. 
78/2010 which may benefit from the withholding tax exemption on proceeds distributed 
by an Italian real estate fund pursuant to Art. 7, para. 3, of Law Decree No. 351/2001.  
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This conclusion was supported by the following arguments: 

 the responsible entity (i.e. the entity that established the REIT) is subject to 
disclosure, regulatory and prudential supervision by the ASIC (Australian Securities 
& Investment Commission) and is obliged to ensure that its own activities and those 
carried out on behalf of the REIT are in continuous compliance with its obligations 
under applicable law; and 

 the partnerships and intermediary trusts, through which the foreign REIT holds the 
units of the Italian real estate fund, are resident in Australia (i.e. in a White-list 
State). 

The Italian Tax Authority has also concluded for the application of the exemption from 
substitute tax in Italy with respect to capital gains arising from the sale of the units of the 
Italian fund (Art. 5 para.5, of Law Decree No. 461/97), which is applicable to entities 
resident for tax purposes in a White-list State. 

Transfer of a property held by an Italian partnership (società 
semplice) 

(Ruling No. 691 of 8 October 2021)  
In Ruling No. 691/2021, the Italian Tax Authority deals with income tax aspects related 
to the sale of real estate held by an Italia partnership (società semplice) by more than five 
years. This sale does not generate a capital gain in the hands of the partnership pursuant 
to Art. 67, para. 1, letter b), of Income Tax Code and, consequently, there is no taxation 
on a transparency basis in the hands of the quotaholders. Similarly, the subsequent 
distributions of the sums deriving from such sale will not give rise to taxation for the 
quotaholders. 

Step-up regime for fixed assets and tax-free step-up regime for the 
hotel sector: public consultation on the draft Circular Letter of the 
Italian Tax Authority 

(Public consultation on 23 November 2021)  
The Italian Tax Authority published, for public consultation purposes, a draft of a Circular 
Letter aimed to provide clarifications on the step-up regime for fixed assets under Art. 
110 of Law Decree No. 104/2020, converted with amendments by Law No. 126/2020, and 
the tax-free step-up regime for the hotel and thermal sectors under Art. 6-bis of Law 
Decree No. 23/2020, converted with amendments by Law No. 40/2020. 

Our Firm has sent comments and observations as provided in the following link Tax-
observations-on-the-draft-circular-regime-of-revaluation-of-business-goods-and-of-
fiscal-realignment. 

Renovation works on residential properties and non-deductibility 
of input VAT 

(Ruling No 844 of 21 December 2021) 
The Italian Tax Authority provided clarifications on the non-deductibility of input VAT paid 
on the purchase of residential real estate properties, in a case where the property is 
expected to be converted into a commercial property (Art.19-bis.1 and Art.19-bis.2, 
Presidential Decree No. 633/1972). 

Assignment of tax credit pursuant to Art. 28 and 122 of Law Decree 
No. 34/2020, and use of the credit to offset tax payables 

(Ruling No. 797 of 1 December 2021)  
The Italian Tax Authority has provided clarifications about the procedures for the use of 
the tax credit pursuant to Art. 28, Law Decree No. 34/2020 (“Tax credit for leases of 
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business real estate properties and leases of going concern”) in relation to the EU State 
Aids limits provided for by the European Commission Communication of 19 March 2020 
C(2020) 1863 final “Temporary framework for State aid measures to support the economy 
in the current COVID-19 emergency”, as subsequently amended. 

VAT treatment of the indemnity related to increased lease rentals 

(Ruling No 860 of 23 December 2021) 
In its Ruling No. 860/2021, the Italian Tax Authority addressed the VAT treatment of an 
indemnity paid by the lessor to the lessee. In the case under analysis the indemnity was 
related to the increase of the lease rentals and to the execution by the lessee of specific 
renovation works on the property leased. 

Inapplicability of the tax incentive s.c. “Sismabonus Purchases” in 
case of real estate property subject to demolition and 
reconstruction by a real estate fund 

(Ruling No 890 of 30 December 2021) 
The Italian Tax Authority denied the application of the s.c. “Sismabonus Purchases”, 
pursuant to Art. 16, para. 1-septies of Law Decree No. 63/2013, for purchasers of 
properties subject to eligible construction and renovation works executed by a real estate 
investment fund. 

According to such rule, the eligible works must be carried out by construction companies. 
Since the applicable laws preclude the possibility for undertaking for collective 
investments (OICR – Organismi di investimento collettivo del risparmio), and in particular 
for real estate funds (and their managers), to carry out directly construction works, such 
entities cannot be qualified as construction companies for the purposes of the 
“Sismabonus Purchase”.  
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