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The Tax Court of Milan holds that the exemption from WHTs on interest paid to non-
Italian institutional investors is applicable on a “look-through” basis

In Decision No. 4708 of 11 November 2019 (the “Decision”), Tax Court of first instance of 

Milan (“TC of Milan”) upheld the applicability on a “look-through” basis of the domestic 

exemption from withholding taxes on interest payments related to mid-long term 

financings under Art. 26, para. 5-bis, of the Presidential Decree 29 September 1973, No. 

600 (“Art. 26, para. 5-bis”).

The Decision is important because delivered in the context of a wider audit activity currently 

carried out by the Italian Revenue Agency (“IRA”).

I. The exemption provided by Art. 26, para. 5-bis

Interest paid by an Italian borrower to a foreign lender under a financing transaction is 

internally subject to a 26% withholding tax, which can be reduced in accordance with the 

applicable Double Taxation Agreements.

Without prejudice to the regulatory provisions related to restricted lending activities, Art. 

26, para. 5-bis sets out an exemption from Italian withholding taxes on interest arising from 

mid-long term1 financing transactions and paid by Italian businesses in favour of non-Italian 

lenders, to the extent that they qualify, inter alia, as:

 banks established in a Member State of the European Union (“EU”);

 insurance companies incorporated and authorised in the EU;
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 «institutional investors» (e.g., investment funds, pension funds) established in a 

white-list jurisdiction2 and subject to prudential supervision therein.

In this respect, the IRA3 has recently maintained that the exemption applies to the extent 

that the direct recipient of the interest does meet the requirements envisaged under Art. 26, 

para. 5-bis, irrespective of the beneficial owner of such interest.

II. The Decision of the TC of Milan

The Decision dealt with the applicability of Italian withholding taxes on interest paid by an 

Italian company (the “Company”) to its sole shareholder, a company resident for tax 

purposes in Luxembourg (“LuxCo”), which, in turn, on-paid such interest to its shareholder, 

a Luxembourg SICAR. 

According to the taxpayer, LuxCo was entitled to the exemption from withholding tax on 

interest pursuant to the Interest and Royalty Directive. Further, the Company put forward 

that the beneficial owner of the interest, i.e., a Luxembourg SICAR up in the control chain, 

qualified for the exemption provided by Art. 26, co. 5-bis.

The IRA disallowed (i) the exemption under the Interest and Royalty Directive, claiming that 

LuxCo was not the beneficial owner of the interest, and (ii) the exemption under Art. 26, co. 

5-bis on the grounds that the SICAR was not the direct recipient of the interest.

The TC of Milan ruled in favour of the Company holding that Art. 26, para. 5-bis should 

apply irrespective of whether the financing is granted directly by the foreign lender or 

through an intermediate entity. This is grounded on the rationale underlying Art. 26, para. 

5-bis, that is avoiding double taxation and incentivising foreign funding of Italian 

companies.

The TC of Milan stressed that the IRA itself recognized that LuxCo was a mere intermediate 

entity and that the SICAR was the beneficial owner of the interest.

The Decision deserves attention since it rejects the line of interpretation recently adopted 

by the IRA. Despite not final, the Decision could provide valid arguments in relation to any 

challenge raised by the IRA with respect to withholding taxes on interest arising under 

shareholders’ loans granted through a chain of companies by investment funds ultimately 

meeting the requirements set out under Art. 26, para. 5-bis.

* * *
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