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Introduction

Over the last days, a draft of the 2021 Italian Budget Law was made available. 

Although the draft of the 2021 Italian Budget Law is still subject to further 

evaluation by the Italian Government and needs to be confirmed following the 

discussion within the Italian Parliament, hereinafter we summarise the most 

significant provisions included within the draft of the 2021 Italian Budget Law 

recently released (the following analysis is based on the draft of the 2021 Italian 

Budget Law published on 16 November 2020).

Taxation of Italian-sourced dividends and 
capital gains derived by foreign Undertakings 
for Collective Investment (Article 109)

The draft of the 2021 Italian Budget Law provides a very favourable set of 

provisions for foreign undertakings for collective investment (“UCIs”) in Italian 

resident companies, with a view to repealing a tax framework that is most likely 

discriminatory in the context of EU law. 

Indeed, a UCI established in Italy (other than a real estate UCI) is in principle liable 

to Italian Corporate Income Tax (IRES) albeit exempt from it to the extent that the 

UCI itself or its manager is subject to regulatory supervision; in this case, 

distributions of profits and/or capital gains a UCI derives from shareholdings (or 
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financial instruments equated with shares for Italian tax purposes) in Italian tax 

resident companies are not subject to tax in Italy at the level of the UCI.

Conversely, a UCI not established in Italy is subject to:

(i) a 26% final withholding tax on distributions of profits made by Italian tax 

resident companies (“Dividend WHT”); and

(ii) a 26% substitute tax on capital gains deriving from the disposal of “substantial 

shareholdings” under the meaning of Article 67 of the Italian Income Tax Code 

in Italian tax resident companies (“CGT”),

which can be reduced up to nihil in accordance with the double tax treaty entered 

into between Italy and the country of tax residence of the UCI, if the UCI is entitled 

to the relevant benefits.

This said, should the Italian Parliament approve the draft of the 2021 Budget Law 

as it stands, any distribution of profits and/or capital gain derived by qualifying 

foreign UCIs from shareholdings (or financial instruments equated with shares for 

Italian tax purposes) in Italian tax resident companies would be subject to neither 

Dividend WHT nor CGT.

In order to benefit from such favorable tax treatment, foreign UCIs should be 

established either:

(i) in accordance with Directive 2009/65/EC (s.c. UCITS Directive); or 

(ii) in a EU Member State or EEA Member State allowing for an adequate exchange 

of information for tax purposes, and whose manager is subject to regulatory 

supervision in the country where it is established pursuant to Directive 

2011/61/EU (s.c. AIFM Directive).

In light of the wording of the draft of the 2021 Italian Budget Law, the new 

measures should be effective with respect to distributions of profits and capital 

gains realized as of the entry into force of the 2021 Budget Law (most likely, 1 

January 2021). 

Extension of the tax incentives related to 
energy efficiency works (Article 12)

Article 12 of the draft of the 2021 Budget Law provides for an extension for fiscal 

year 2021 of the tax incentives related to certain expenses borne for energy 

efficiency refurbishments or for the renovation of existing buildings.
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The following table summarizes the works which may benefit from the tax 

incentives with the new time-limits.

Energy-efficiency works Provisions

Expenses falling into the scope of the so 

called “Ecobonus”

C Article 1(344 et seq.) of Law No. 

296/2006

C Article 14(1) of Law Decree No. 

63/2013

Installing of solar shadings (“schermature 

solari”)

C Article 14(2), let. b) of Law Decree 

No. 63/2013 

Purchase and installing of micro co-

generators (“micro co-generatori”) in lieu 

of existing plants

C Article 14(2), let. b-bis) of Law 

Decree No. 63/2013

Purchase and installing of air-heating 

systems powered by agricultural plant 

biomass (“impianti di climatizzazione 

invernale con impianti dotati di 

generatori di calore alimentati da 

biomasse combustibili”)

C Article 14(2-bis) of Law Decree No. 

63/2013

Renovation works on buildings 

C Article 16-bis(1) of Presidential 

Decree no. 917/1986;

C Article 16(1) of Law Decree No. 

63/2013

Purchase of furnitures with low energy 

impact (with respect to already 

refurbished buildings)

C Article 16(2) of Law Decree No. 

63/2013

Renovation works on façades C Article 1(219) of Law No. 160/2019

With reference to the “renovation works on building”, please note that the tax 

allowance is provided only for individuals subject to Personal Income Tax (IRPEF).

No amendments on the requirements set out in order to benefit from the above-

mentioned tax incentives or for the assignment of the tax credits deriving from 

such tax incentives have been made.

Tax incentives for business combination
(Article 39)

Article 39 of the draft of the 2021 Budget Law provides for a beneficial regime 

applicable to business combinations realized through mergers, demergers or 
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contributions of going concerns resolved in 2021 (the “Business Combination”). In 

these cases the merging, the beneficiary or the receiving entity are allowed to 

convert into a tax credit a portion of the deferred tax assets (“DTAs”) relating to 

tax losses and Allowance for Capital Equity (“ACE”) in excess accrued up to the 

fiscal year preceding the one in which the Business Combination occurrs, even if 

such DTAs are not (wholly or partly) accounted in the relevant financial statements.

In particular, according to this regime:

(i) the maximum amount of DTAs that may be converted into tax credit is equal 

to 2%: (a) of the sum of the accounting value of assets of the entities involved 

in the merger or demerger, without taking into account the entity having the 

higher value of assets; or (b) in case of contribution of a going concern, of the 

accounting value of the contributed assets; and

(ii) the conversion of the eligible DTAs – as determined according to the above 

rules - is effective: as to one quarter, on the date on which the business 

combination is legally effective; and as to the remaining three quarters, on the 

first day of the following fiscal year. 

Special rules are provided in case of election for tax consolidation or tax 

transparency regimes.

Since the beneficial regime at stake is aimed at encouraging the combination of 

independent small and medium-sized enterprises, it may be applied only if:

C the entities involved in the Business Combination are operating by at least 

two years, and 

C on the date in which the Business combination is effective and in the 

previous two years, have not been part of the same corporate group nor, in 

any case, are linked to each other by a shareholding higher than 20% or 

controlled, even indirectly, by the same person pursuant to Article 2359, 

first para, No. 1) of the Italian Civil Code. 

By way of derogation from this last requirement, the DTAs conversion may also 

apply if: (i) the control of the involved entities has been acquired between 1 January 

2021 and 31 December 2021 through of a transaction other than a Business 

Combination; and (ii) a Business Combination between such entities is fully 

executed within one year starting from the date in which the above control has 

been acquired.

The tax credit resulting from the DTAs conversion is not interest-bearing and may 

be offset, without any limitation, with other taxes and social security contributions 

or transferred to third parties or claimed for refund. Such incentive - which may be 
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benefited only once by each single entity - is subject to a special fee equal to 25% 

of the total amount of the converted DTAs which is deductible for IRES and IRAP 

purposes and shall be paid in two instalments of which: (i) the first one (equal to 

40%) is due within 30 days starting from the date of legal effectiveness of the 

Business Combination; and (ii) the second one (equal to 60%) is due within 30 days 

of the following fiscal year.

Capital strengthening of medium 
undertakings (Article 42)

Article 42 of the draft of the 2021 Budget Law aims at extending certain measures 

set forth by Article 26 Law Decree No. 34 of 18 May 2020 (“Decree 34/2020”) as 

converted with some amendments by Law No. 77 of 17 July 2020.

Article 26 of Decree 34/2020 has introduced some actions with the purpose of

strengthening the equity of medium-sized enterprises by providing tax benefits 

for both investors and companies in relation to capital increases to be approved 

and fully paid-in by 31 December 2020, as well as by allowing such companies to 

issue bonds or other debt instruments to be subscribed by a state fund for SMEs 

named “Fondo Patrimonio PMI”, to be managed by the Agenzia nazionale per 

l’attrazione degli investimenti e lo sviluppo di impresa S.p.A. - Invitalia, or by 

companies wholly owned by it.

In a nutshell, the new provisions set forth by Article 42 of the draft of the 2021

Budget Law aims at extending the tax benefits granted at companies’ level in order 

to:

(i) clarify that the companies that as of 31 December 2020 (a) have been subject 

to any bankruptcy proceeding or (b) qualified as companies facing “difficulties” 

according to EU Regulation No. 651/2014, EU Regulation No. 702/2014 and 

EU Regulation No. 1388/2014, are not entitled to benefit from such measure;

(ii) allow the access to such benefit also to companies not qualifying as “company 

in difficulty” - according to the definition adopted by the European Union - as 

of 31 December 2019 and that following 31 December 2019 have been 

admitted to a “pre-bankruptcy business continuation composition” 

(concordato preventivo in continuità), provided that certain conditions are met;

(iii) boost the tax credit deriving from the capital increases approved and fully 

paid-in during the first 6 months of 2021, increasing the calculation base for 

the tax credit (now equal to 50% of the losses exceeding 10% of the 

shareholders’ equity, gross of the losses themselves, up to 50% - formerly 30% 

- of the amount of the capital increase); for the capital increases benefiting 
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from the new rule, the distribution of any kind of reserves before 1 January 

2025 by the company will result in the forfeiture of the tax benefit and the 

obligation to reimburse the amount of the tax savings, together with interests.

Moreover, with respect to the issuance of bonds or other debt instruments to be 

subscribed by “Fondo Patrimonio PMI”, the new provisions:

(i) allow the subscription of such instruments up to 30 June 2021; and

(ii) increase the possible maximum amount of such issuance in case the issuer is 

already a beneficiary of other State aids in form of guarantees on loans or 

subsidized interest rates, repealing the limits represented by the company’s 

liquidity needs for the 18 months following the granting of the aid measure as 

proven by a self-certification.

Tax credit for investments in new business
assets - the “4.0. plan” (Article 184)

Article 184 of the draft of the 2021 Budget Law grants a tax credit to Italian resident 

companies or Italian based permanent establishment of foreign entities that make 

investments in new business assets related to productive plants and structures 

located in Italy starting from 16 November 2020 until 31 December 2022 (or 30 

June 2023, provided that certain conditions are met) (the “Qualifying Investment”).

The draft of the 2021 Budget Law specifies that the tax credit is not available to 

companies in voluntary liquidation, bankruptcy, compulsory administrative 

liquidation, or that have ongoing similar proceedings. The tax credit is also 

extended to taxpayers operating arts and professions.

The Qualifying Investments are all the investments in new tangible and intangible 

business assets other than:

(i) those reported in Article 164, paragraph 1, of the Italian Tax Act (e.g., certain 

types of vehicles);

(ii) those for which the applicable tax depreciation rate is less than 6.5%;

(iii) buildings;

(iv) assets included within the Annex 3 of the Law No. 208 of 28 December 2015 

(pipelines and infrastructural networks);

(v) assets that can be freely transferred by companies operating under public 

concession and with public tariffs in the fields of energy, water, transport, 

infrastructure, post, telecommunications, collection and purification of waste 

water, and collection and disposal of waste.
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The applicable tax credit rates vary upon the category of the relevant assets and 

the type of the investment made. The applicable tax credit rates range from 6% to 

50% of the eligible costs.

The tax credit is exempt from income tax (IRPEF, IRES) and regional tax on 

productive activities (IRAP) purposes and can be used only to offset tax payments 

through the F24 model, pursuant to Article 17 of the Legislative Decree No. 241of 

9 July 1997 (i.e., 5 or 3 annual instalments of equal amount respectively for 

tangible or intangible assets).

The tax credit for investments in ordinary tangible assets can be used starting from 

the fiscal year following the one in which the asset started operations. On the other 

hand, the tax credit for investments in “4.0 assets” (i.e., the assets listed in Annexes 

A and B of the Law No. 232/ 2016) can be used starting from the fiscal year

following the one in which the asset is interconnected in the production system.

The tax credit can be combined with other favourable measures granted in relation 

to the same costs, to the extent that such combination does not result in a benefit 

greater than the amount of the underlying cost incurred. 

If as of 31 December of the second year following the year of entry in use of the 

relevant asset, the asset is sold or is used within a production site located abroad, 

the tax credit is reduced by excluding the underlying cost from the original basis 

of calculation.

New provisions related to APAs (Article 195)

Article 195 of the draft of the 2021 Budget Law provides certain amendments to 

the Italian domestic procedure applicable to advance pricing agreements (“APAs”).

In particular, according to Article 31-quater of Presidential Decree No. 600/1973, 

enterprises with international activities wishing to properly manage tax risks and 

address compliance issues in advance are entitled to file an advance tax agreement 

within the Italian Tax Authorities in order to:

(i) define the most appropriate transfer pricing methods and criteria applicable 

to the transactions carried out with related parties;

(ii) determine the entry or exit value of assets when the entity transfers its 

residence in or out of Italy:

(iii) in case of non-resident entities starting a new business offering products or 

services vis-à-vis Italian clients, assess whether the requirements to deem 
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existent a permanent establishment in Italy are met, before such business 

starts;

(iv) define the tax treatment applicable to cross-border items of income (such as 

dividends, interests, royalties or other income items) paid to or received from 

non-resident entities;

(v) determine the attribution of profits to a permanent establishment in Italy of a 

non-resident company or to a permanent establishment in another State of an 

Italian resident company.

Based on the provisions currently in force, the unilateral APA remains in force for 

5 years starting from the fiscal year in which it is entered into with the Italian 

Revenue Agency, provided that the circumstances under which the agreement was 

reached remain unchanged. The rollback of the APA effects is permitted up to the 

fiscal year in which the application filing took place. On the other hand, in the case 

of bilateral or multilateral APAs, the validity period starts from the date of the 

application filing and the APA remains in force for five years starting from the fiscal 

year in which it is signed.

In order to align the provisions applicable to unilateral APA to bilateral or 

multilateral APA to the international best practice, Article 187 now grants the 

rollback to unilateral/bilateral/multilateral APA up to the fiscal year for which the 

statute of limitations provided for in by Italian law has not expired yet, thus 

allowing a “full coverage” of the APA with respect to any fiscal year still subject to 

potential assessment by the Italian tax authorities, provided that the circumstances 

under which the agreement was reached are applicable to the previous fiscal years 

and no investigations have been started or tax assessments have been served for 

the same fiscal years with respect to the issues covered by the APA. Moreover, in 

the context of a bilateral or multilateral APA, the “extended rollback” is conditional 

upon the circumstance that the foreign competent authorities agree to extend the 

agreement to the previous fiscal years.

In case of application of the rollback mechanism, the taxpayer is entitled to file an 

amended tax return in order to settle the payment of any additional income tax 

due for the past years according to the principles set forth in the APA without any 

administrative penalty.

Finally, Article 195 provides for that, the filing to the Italian tax authorities of an

APA ruling request is now conditional to the payment of an administrative fee equal 

to:

(i) Euro 10,000 in case the overall the total turnover of the group to which the 

taxpayer belongs is lower than Euro 100,000,000;
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(ii) Euro 30,000 in case the overall the total turnover of the group to which the 

taxpayer belongs is higher than Euro 100,000,000, but lower that Euro 

750,000,000;

(iii) Euro 50,000 in case the overall the total turnover of the group to which the 

taxpayer belongs is higher than Euro 750,000,000.

Reduction of the taxation applicable to 
dividends received by non-commercial 
entities (Article 10)

In order to enhance the complementary role played by non-profit organizations, 

Article 10 of the draft of the 2021 Budget Law reduces the taxation applicable to 

dividends received by non-commercial entities, which, as of now, are fully subject 

to 24% Corporate Income Tax (IRES). 

To this end, the mentioned Article provides that, starting from 1 January 2021, 50% 

of dividends received by non-commercial entities – other than the ones deriving 

from s.c. “low tax jurisdiction” - will be excluded from their corporate taxable base 

to the extent that: (i) the receiving non-commercial entity carries out certain 

identified activities of general interest for the pursuit of civic, solidarity and social 

utility purposes (such as volunteering, philanthropy, scientific research and cultural 

services); and (ii) the tax saving deriving from the exemption at stake is allocated 

to finance the above activities of general interest by accounting it into a non-

distributable accounting reserve.

Contacts:

tax@chiomenti.net

mailto:tax@chiomenti.net



