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A decision of the Spanish Supreme Court confirms EU incompatibility of 
taxation of dividends to non-Italian Collective Investment Vehicles

In its Decision No. 1581 of 13 November 2019 (the “Decision”), the Spanish

Supreme Court held that the Spanish tax system infringes the EU free 

movement of capital insofar as it provides for taxation of dividends paid to a 

US Regulated Investment Company (“RIC”) at a 15% rate, while dividends paid 

to Spanish Collective Investment Vehicles (“CIVs”) are taxed at a 1% rate.

This Decision applies the principles set out by the Court of Justice of the 

European Union (“CJEU”) in a solid line of cases, within which it has been 

consistently held that withholdings taxes (“WHTs”) on outbound dividends are 

discriminatory to the extent that a national comparable shareholder is either 

exempt or taxed at a lower rate.

Accordingly, the Decision not only impacts the Spanish tax system, but also 

offers the chance to reinforce the doubts about the compatibility of the Italian 

tax regime of dividends paid to CIVs which are not established in Italy, which 

are currently taxed at a 26% rate (or the lower rate applicable under a Double 

Tax Treaty), while dividends paid to Italian CIVs are exempt from taxation.

In case you are a CIV – either established in the EU or in a Third Country – and 

suffered WHTs on dividends paid by Italian companies, you may be interested 

in filing a refund claim ahead of the expiry of the statute of limitations (i.e., 

48 months from payment of the dividend) in order to secure your right to the 

refund.

I. The Decision

In order to assess whether the applicable Spanish legislation infringed the EU 

free movement of capital, the Spanish Supreme Court was asked whether (i) a 

US RIC could be compared to a Spanish CIV, and (ii) the provisions of the 
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Double Tax Treaty between the US and Spain (“US-Spain DTT”) allowed for an 

adequate exchange of information.

With respect to question sub (i), the Spanish Supreme Court held that the US 

RIC could not be obliged to comply with all requirements laid down by the 

Spanish legislation regarding CIVs established in Spain: indeed, for the 

purposes of comparability, the US RIC was required to prove similarity or 

equivalence to national CIVs and, to this end, the US RIC had proved to be 

supervised by the US competent regulatory authorities (i.e., SEC).

Further, question sub (ii) was answered that the US-Spain DTT provides 

adequate means for the Spanish Tax Authorities to verify the data and 

information relevant to the case.

II. The Italian tax system and CJEU case-law

The Italian tax system provides for the exemption of dividends received by 

CIVs established in Italy, which are subject to the national regulatory 

supervision. 

An exemption as such is not available to CIVs established abroad which suffer 

a final 26% WHT on dividend distributed by Italian companies (20% until 30 

June 2014).

In this respect, it is worth recalling the principles consistently held by the 

CJEU1:

a) dividends paid to non-residents must bear the same tax burden 

applied to comparable resident shareholders (i.e., entitlement to 

national treatment);

b) with respect to comparability of CIVs, only material differences should 

be taken into consideration; and

c) CIVs established in Third Countries which provide for exchange of 

information may be entitled to the national treatment of dividends.

In light of this framework, the Italian tax regime of dividends contrasts with 

the EU free movement of capital.

In principle, this applies to all CIVs established in the EU, which comply with 

the common framework of the UCITs and AIFM Directives.

                                                  
1 Reference is made inter alia to decisions Amurta (C-379/05), Santander Asset Management (C-338/11 and C-

347/11), Aberdeen Property (C-303/07), Fidelity Funds (C-480/16) and, with respect to Third Countries, Emerging 

Markets Series (C-190/12).
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Note that also the Spanish legislation used to discriminate against non-

Spanish UCITs and was amended effective from 1 January 2011, so that UCITs 

established in any EU Member State are now treated in the same way. Also, 

earlier this year the Spanish Supreme Court held that non-Spanish UCITs are 

entitled to the refund of WHTs suffered before 2011, to the extent that a refund 

claim had been timely filed.

Further, as to CIVs established outside the EU, in general terms a proceeding 

can be brought to the extent that the CIV is subject to local regulatory 

supervision and is established in a Country that allows for adequate exchange 

of information with Italy. However, a case-by-case analysis will be needed to 

confirm comparability.

The statute of limitations for claiming the refund of undue WHTs is 48 months 

from payment of the dividend: in case you are a CIV established in the EU or 

in a Third Country, and have suffered WHTs on dividends paid by Italian 

companies in the last 48 months, you are more than welcome to reach out to 

us for a closer review of your position.

* * *
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