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Guidance from the European Commission on using the public procurement framework in the Covid-19 
emergency context.

The European Commission has adopted Communication 2020/C 108 I/01 ("Communication”), 
published on 1 April 2020 in the Official Journal of the European Union, providing guidance on using 
the public procurement framework in the emergency situation related to the Covid-19 crisis.

At the European level, the Commission together with the Member States has already stepped up 
efforts by launching joint procurement actions for various medical supplies. To further tailor its 
assistance to this emergency situation the Commission explains in its guidance which options and 
flexibilities are available under the EU public procurement framework for the purchase of supplies, 
services, and works needed to address the crisis (such as medical equipment or IT infrastructure).

The document covers, in particular, contracts with EU significance (so-called “above-threshold”
contracts) which need to be carried out as quickly as possible and, in this context, focuses especially 
on procurements in cases of extreme urgency which enable public buyers to buy within a matter of 
days, even hours, if necessary, confirming that the current Covid-19 crisis constitutes a situation of
extreme and unforeseeable urgency in respect of which the EU directives do not contain procedural 
constraints.

The content of the Commission communication

In this context, the Commission outlines two different options that can be used by public buyers, 
depending on the degree of urgency of the particular situation:
1. the first is to make use of the existing ordinary competitive procedures, both for open and 

restricted tenders, which already allow, in cases of urgency, substantial reductions in the 
timescales and particular on offer presentation deadlines;

2. should those flexibilities not be sufficient, the second option is a negotiated procedure 
without publication. Contracting authorities may award public contracts by a negotiated 
procedure without publication insofar as is strictly necessary where, for reasons of extreme 
urgency brought about by events unforeseeable by the contracting authority, the time limits 
for the open or restricted procedures or competitive procedures with negotiation cannot be 
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complied with. The Commission confirms that a negotiated procedure without publication
allows contracting authorities to negotiate directly with potential contractors and can result 
in a direct award to a particular economic operator if only that operator is able to deliver 
within the technical and time constraints imposed by the extreme urgency.

As regards the choice between the two options, the Commission recognizes that, in the current 
acute phase of the epidemic, the use of standard procedures but with reduced deadlines under the 
first option may not be sufficient solution to meet the immediate and unavoidable needs of health 
care facilities.
Consequently, as regards the second option of negotiated procedure without publication, the 
Commission confirms that the  the exceptional conditions for the use of this procedure are inherent 
in the current crisis namely (i) events unforeseeable by the contracting authority in question, (ii) 
extreme urgency making compliance with the usual timescales impossible and (iii) a causal link 
between the unforeseen event and the extreme urgency.
The immediate needs of hospitals and health institutions (supplies, services and public works) 
clearly need to be met with all possible speed. Whether this makes it impossible to respect even 
the very short timescales of accelerated open or restricted procedures will have to be assessed on 
a case-by-case basis, but the Commission recognizes this is likely to be the case in most situations, 
such that the negotiated procedure is likely to be used, at least in relation to the significant increase 
in short-term needs as the infection curve rises.
The Commission expresses the hope that negotiated procedures without prior publication, whilst
providing the possibility to meet immediate needs, nevertheless would be a temporary measure
until more stable solutions can be found, such as framework contracts for supplies and services, 
awarded through regular procedures (including fast-track procedures), not least because the latter 
provide better value for money and a wider range of supplies.

Finally, the Commission also highlights the possibility for contracting authorities to satisfy their 
needs through alternative and possibly innovative solutions, which might already be available in 
the market or could be capable of being deployed at (very) short notice. Public buyers will have to 
identify solutions and interact with potential suppliers in order to assess whether these alternatives 
meet their needs. Interaction with the market may offer good opportunities to consider also 
strategic public procurement aspects, where environmental, innovative and social requirements, 
including accessibility to any services procured, are integrated in the procurement process.
In addition, public buyers may use innovative digital tools to trigger a wide interest among 
economic operators able to propose alternative solutions. For example, they could launch 
competitions for proposals for new concepts that enable the reuse of protective masks after 
cleaning, for ideas on how to protect medical staff effectively, for ways to detect the virus in the 
environment, etc. Public buyers may also work more closely with innovation ecosystems or 
entrepreneurs’ networks for the proposal of solutions.

The Italian Domestic Regulations

As mentioned above, the Commission provides useful guidelines in the Communication clarifying
the flexibilities that the European legislation (transposed in Italy by means of Legislative Decree no. 
50/2016, the Public Contracts Code, "Code") offers to contracting authorities in order to meet the 
urgent supply needs characterized by the current emergency, with particular reference to the 
emergency negotiated procedure (pursuant to Article 63, paragraph 2, letter c) of the Code).

Obviously, the various "flexibility" measures adopted at the national level remain in force and 
unchanged. Such measures, in Italy, are mainly contained in Law Decree no. 18 of March 17, 2020
on "Measures to strengthen the National Health Service and providing economic support for 
families, workers and businesses connected with the Covid-19 epidemiological emergency", 
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published in the Italian Official Journal on March 17 and which entered into force on the same date 
("Cura Italia Decree").
The main measures of interest are as follows:

 Article 72, paragraph 2, letter a), of the Cura Italia Decree provides that, for those 
interventions referred to in paragraph 1 of the same article (measures to immediately contain 
the negative effects on the internationalization of the national system as a result of the spread 
of Covid-19) and for those included in the extraordinary plan referred to in Article 30 of the 
Law Decree of 12 September 2014, n. 133 (Plan for the extraordinary promotion of Made in 
Italy and for the attraction of new investments in Italy), until 31 December 2020, contracts for 
supplies, works and services may be awarded through a negotiated procedure without 
publication, pursuant to Article 63, paragraph 6, of the Code;

 Art. 75, paragraph 1, of the Cura Italia Decree expressly allows the use of the emergency 
negotiated procedure provided for by Article 63, paragraph 2, letter c) of the Code, until 31
December 2020, for the purchase by contracting authorities of IT goods and services in order 
to facilitate (i) the take-up of smart-working referred to in Article 18 of Law no. 81 of 22 May 
2017 (ii) the diffusion of online services and (iii) access to them by individuals and businesses, 
as further measures to counter the effects of the unpredictable Covid-19 epidemiological 
emergency;

 Article 86, paragraph 2, of the Cura Italia Decree authorizes, until 31 December 2020, the 
execution of works of extreme emergency in order to restore full functionality and ensure the 
security conditions of those prisons which were damaged during inmate protests, through the 
procedures referred to in Article 163 of the Code (Procedures in case of extreme emergency 
and civil protection for contracts related to defense and security);

 Art. 99, paragraph 3, of the Cura Italia Decree provides that, during the state of emergency 
declared by the Council of Ministers on 31 January 2020 and, in any case, until 31 July 2020, 
those purchases by companies, agencies and entities of the National Healthcare System of 
supplies and services to be used in activities to combat the Covid-19 emergency and which 
are financed exclusively through donations from private individuals or legal entities, pursuant 
to Article 793 of the Civil Code are to be made through direct award, without the need for 
prior consultation with two or more economic operators, within the thresholds set out in 
Article 35 of the Code, provided that the award complies with the reason for the donations. 
In other words, for awards of a value up to € 214,000 (€ 139,000 if the purchaser is a central 
government authority) or of up to € 5,350,000 in case of works and which are made using 
donations (and in accordance with the reason for the donations) it is possible to proceed with 
a direct award without going through a beauty contest. The private party making the donation 
has the right to indicate its purpose and can therefore direct the award to a specific category 
of goods and/or type of services and/or works. Finally, the penultimate sentence of 
paragraph 1 of Article 122 of the Cura Italia Decree (which defines the powers of the Special 
Commissioner for the implementation and coordination of measures against Covid-19), , 
provides that the Commissioner will establish "the procedures for the gathering and use of 
private funds allocated to the emergency, organizing their collection and supervising their use 
in accordance with the provisions of art. 99";

 Article 120, paragraph 3, of the Cura Italia Decree provides that educational institutions may 
purchase digital platforms and tools to be used for distance learning using framework 
agreements and the electronic market of the public administration (“MEPA”). If it is not 
possible to use the above instruments, such purchases may also be made without needing to 
comply with the Code;

 Article 4, paragraph 1, of the Ordinance of the Head of the Department of Civil Protection n. 
655 of 25 March 2020 provides that local authorities, in order to fully and immediately 
implement the regulatory and civil protection measures issued in relation to the 
epidemiological emergency and more generally to ensure the management of any situation 
related to such emergency, may proceed with service and supply contracts in derogation from 
the timescales and procedures for publication laid down in Articles 60 (open procedure), 61 
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(restricted procedure), 72 (drafting and publication of tender notices), 73 (publication at 
national level) and 74 (electronic availability of tender documents) of the Code.

For further information, please reach out to your usual Chiomenti contact.




