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Exemption of Italian-sourced dividends and capital gains derived by EU undertakings for collective 
investment (Article 1(631-333) of 2021 Budget Law)

Introduction

Article 1(631-633) of Law No. 178 of 30 December 2020 (“2021 Budget Law”) introduced favourable
tax provisions for undertakings for collective investment (“UCIs”) established outside of Italy and
investing in Italian resident companies.

Such amendments constitute a further confirmation of the discriminatory nature of the tax 
treatment that Italy has been applying to dividends and capital gains realized by foreign UCIs since 
1 July 2011 and could determine favourable implications for UCIs who wish to rationalize their 
existing investment structures or to recover Italian taxes borne so far.

The exemption introduced by 2021 Budget Law

Article 1(631-633) provides that dividends and/or capital gains derived from shareholdings in Italian 
tax resident companies are not subject to taxation in Italy, if realized by: 

(i) foreign UCIs compliant with Directive 2009/65/EC (s.c. UCITS Directive); or

(ii) foreign UCIs (not compliant with Directive 2009/65/EC) established in an EU Member State or 
EEA Member State allowing for an adequate exchange of information for tax purposes and 
whose manager is subject to regulatory supervision in the Country where it is established 
pursuant to Directive 2011/61/EU (s.c. AIFM Directive).

According to the mentioned provision and regardless the circumstance that the amendments aim 
to cure a previous discrimination, the new regime applies to dividends received and to capital gains 
realized starting from 1 January 2021.

The discriminatory nature of the former tax treatment of dividends and capital 
gains realized by foreign UCIs

Article 1(631-633) of 2021 Budget Law healed the less favorable treatment applied to dividends 
and capital gains realized by foreign UCIs compared to national UCIs.
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Indeed, dividends and capital gains realized by a UCI established in Italy are exempt from corporate 
tax, although UCIs are in principle taxable entities for Italian corporate tax purposes.

Conversely, a UCI established abroad (before the amendments introduced by 2021 Law Budget)
was subject to:

(i) a 26% final withholding tax on dividends distributed by Italian tax resident companies 
(“Dividend WHT”); and

(ii) a 26% substitute tax on capital gains deriving from the disposal of “substantial shareholdings”
(i.e., >2/20% voting rights or >5/25% equity) in Italian tax resident companies (“CGT”).

Unless a Double Tax Convention applied, the different treatment constituted a discrimination 
contrary to the freedom of establishment and the free movement of capital enshrined in the Treaty 
on the Functioning of the European Union (TFUE).

Therefore, any taxation applied until 2020 is illegitimate and a procedure to recover the taxes 
applied may be considered. 

Proceedings may be supported by a number of EU Court of Justice decisions (Decisions nos. C-
156/17, Ka Deka and C-480/16, Fidelity Funds), which applied to discriminatory treatments of UCIs 
in various EU Member States.

Further, with regard to Italy, it is worth mentioning that the European Commission denounced the 
discrimination against non-Italian UCIs, through an investigative initiative with the Italian 
competent authorities (EU PILOT 8105/15/TAXU) aimed at verifying - before starting a formal
infringement procedure - the willingness to spontaneously amend domestic provisions in order to 
eliminate the contrast with EU principles. This initiative resulted in the amendments introduced by 
2021 Budget Law at hand.

Finally, the prospective-only exemption for dividends and gains recalls the situation which occurred 
when, following Decision C-540/07 of the EU Court of Justice, Italy had to reduce withholding taxes 
on outbound dividends paid to corporate entities established in EU/EEA Member States from 27% 
to 1.375%. While at the outset the new 1.375% withholding tax had been limited prospectively, 
Italy ultimately acknowledged that – since the 27% rate constituted an infringement of EU law –
the new 1.375% rate had to be granted retrospectively, subject to timely filing of refund 
applications (see Circular Letter N. 32/E of 2011).

EU intermediate holding companies and pending litigations

The newly introduced provisions should positively affect also investment structures where foreign 
UCIs (entitled to benefit from the exemption) invest in Italian resident companies through EU 
intermediate holding companies.

Based on the guidelines of the Italian Tax Authority (see Circular Letter N. 6/2016), in case of 
dividends collected or capital gains realized by EU intermediate holding companies ultimately 
owned by foreign UCIs, beneficial tax treatments (e.g. reduced withholding taxes under double tax 
treaties or exemptions under EU Directives) may be denied in case of lack of “economic substance” 
of the intermediate company, thus applying the tax regime of the participating UCIs.

Due to the introduction of the exemption for EU UCIs, recurring the relevant requirements, there 
should be no room for the Tax Authorities to challenge the interposition of the vehicle for the sole 
purpose to achieve a beneficial tax treatment. 
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This should have a positive impact both on future tax assessments aimed at de-recognizing 
intermediate vehicles for tax purposes and on pending tax proceedings. 

Persistent discrimination towards non-EU UCIs

Article 1(631 – 633) of 2021 Budget Law grants the exemption with respect to dividends and capital 
gains realized by EU/EEA UCIs. Conversely, these amendments do not address the position of non-
EU UCIs, for whom the discrimination remains in place, compared to national UCIs. 

This discrimination contrasts with the free movement of capital, that – as known – applies also to 
nationals of Third Countries.

In the area of discriminatory taxation towards non-nationals UCIs, the EU Court of Justice declared 
illegitimate the withholding on dividends applied by Poland to a UCI established in the US (Decision 
C-190/12, DFA).

Accordingly, with regard to non-UE UCIs, actions for refund should be considered both for past and 
future taxation.

For any clarification, please contact the Tax Department at tax@chiomenti.net
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