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I. Italian Supreme Court’s position on beneficial 
ownership clause within Tax Treaties
(Decision nn. 24287, 24288, 24289, 24290, 24291 of 30 September 2019)

Background

A Japanese pension fund (the "Fund") invested in Italian companies, through two 

US partnerships ("SPVs"). The shares were entrusted to a custodian bank, which 

took care of the collection of the dividends and re-paid them to the SPVs, by

applying the withholding tax at the Italian ordinary rate. The SPVs, in turn, re-paid

the dividends back to the trustees of the Fund, which was the final beneficial owner.

The Fund asked the Italian Tax Authorities (“ITA”) for the refund of the difference 

between the withholding tax paid and the one that should have been applied, on 

the basis of the Italy-Japan Convention for the avoidance of double taxation (“I-J 

Convention”), considering that the Fund was the beneficial owner of the dividends.

ITA denied the reimbursement and the Fund appealed the refusal. 

The decision of first instance was in favour of the Fund. On the contrary, the 

decision of the Regional Tax Court upheld the appeal of ITA and denied the right 

to obtain the refund, since the I-J Convention did not include a beneficial ownership 

clause. The Fund brought the matter before the Italian Supreme Court, which stated

as follows.



!

The principle stated by the Italian Supreme Court

The Italian Supreme Court stated that Article 10, of the I-J Convention, should be 

interpreted on the basis of the good faith principle, since the “beneficial ownership”

represents a general clause of the international tax system. Therefore, the 

beneficial ownership clause should be applied regardless of whether such clause

has already been introduced in Convention for the avoidance of double taxation

applicable in the specific case, or whether it still refers to the mere concept of 

"dividend paid".

II. Italian Supreme Court’s position on the direct 
control requirement within Interest and Royalties 
Directive
(Italian Supreme Court’s Decision n. 24297 of 30 September 2019)

Background

An Italian company paid interest to a French company - which held the Italian 

company shares through a Spanish company - by applying the Italian withholding 

tax at the ordinary rate.

The Italian company has asked ITA to either: (i) refund of the whole amount of the 

withholding paid on the basis of the Interest and Royalties Directive (implemented 

in Italy by Article 26-quater of Presidential decree No. 600/1973); or (ii) refund of 

the difference between the withholding tax paid and the one that should have been 

applied on the basis of Article 11 of the Italy-France Convention for the avoidance 

of double taxation (the “I-F Convention”).

Against the denial of the reimbursement it has been filed an appeal. The decisions

of both first and second instance were in favour of ITA. As a consequence, the 

matter has been brought before the Italian Supreme Court, which stated as follows.

The principle stated by the Italian Supreme Court

The Italian Supreme Court confirmed that, according to Article 26-quater, of the 

Presidential Decree No. 600/1973, the exemption from the withholding tax is 

allowed only if: (i) the parent company has a direct minimum holding of 25% in the 

capital of its subsidiary; (ii) ) the subsidiary company has a  direct minimum holding 

of 25% in the capital of its parent company; or (iii) a third company has a direct 

minimum holding of 25% in the capital of both the companies involved in the 

intercompany financial transaction. As a consequence, the exemption is not 

granted in case of indirect control.
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Notwithstanding the above, the Italian Supreme Court pointed out that I-F 

Convention was still applicable, since it does not require any form of control 

between the paying entity and the beneficial owner of the interest in order to 

benefit from the 10% withholding tax rate. Therefore, the fact that the Italian 

company was only indirectly participated by the French company through the 

Spanish company could not prevent the application of the reduced withholding tax 

rate under the I-F Convention.
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