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- Hotel sector: step-up regime for real estate assets (Italian Tax Authority’s Circular 

Letter No. 6/E of 1 March 2022); 

- Fund management: VAT regime of services provided by an Italian advisor to a French 

fund manager (Italian Tax Authority’s Ruling No. 104 of 14 March 2022); 

- Real estate investment funds: partial refund of units and applicability of withholding 

tax (Italian Tax Authority’s Ruling No. 161 of 30 March 2022); 

- Real estate investment funds: income distributed by an Italian real estate fund to an 

investment fund governed by foreign law (Italian Tax Authority’s Ruling No. 162 of 

30 March 2022). 
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I Legislation 

  

Rules on temporary suspension of the depreciation for tangible and 
intangible assets 

(Art. 5-bis of Law Decree No. 4 of 27 January 2022, s.c. “Sostegni-
ter”, converted into Law No. 25/2022) 

The art. 5-bis of the Sostegni-ter Decree extends to the financial years ending as of 31 

December 2021 and 31 December 2022 the possibility to temporarily suspend, totally or 

partially, the annual depreciation for tangible and intangible assets for entities that do not 

adopt international accounting standards. 

  

New measures against tax fraud with regards to the transfer of 
credits from real estate tax incentives 

(Art. 28 of Law Decree No. 4 of 27 January 2022, s.c. “Sostegni-ter”, 
converted into Law No. 25/2022) 

The art. 28 of the Sostegni-ter Decree modifies the regime applicable to the transfer of 

credits relating to real estate tax incentives (e.g. Superbonus110%, Ecobonus, 

Sismabonus): 

i. the subject entitled to benefit from the deduction or the supplier who applied the 

s.c. “invoice discount” may assign the credit to any person, including banks and 

financial intermediaries; 

ii. the assignee is allowed to execute only two further assignments to entities 

belonging to the s.c. “supervised entities”, such as banks and financial 

intermediaries, companies belonging to a banking group enrolled in the 

respective registers provided for by the Consolidated Banking Act and insurance 

companies authorized to operate in Italy pursuant to Legislative Decree No. 

209/2005. 

 

Furthermore, new measures provide that credits transferred after 1 May 2022 may not be 

partially assigned and that the credits that, as of 7 February 2022, have been subject to 

more assignments can be then subject to one further assignment to any assignee 

(including banks and financial intermediaries).  
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II Case-law 
Appurtenances and VAT regime applicable to the sale of real estate 
assets  

(Supreme Court, Decision No. 4793 of 14 February 2022) 

In the case at stake the Supreme Court ruled over the existence of a link represented by 

the presence of appurtenances in case of sale of real estate assets including both 

commercial and residential properties for VAT purposes. 

In particular, the Court held that no link regarding the presence of appurtenances could 

be detected in the case at stake, also taking into account different rental agreements 

which concerned different building units.  

The compensatory building right (“diritto edificatorio 
compensativo”)  for the purposes of the property tax (ICI/IMU)  

(Supreme Court, Order No. 1545 of 19 January 2022) 

The Supreme Court, in accordance with the previous interpretation held in joined sections 

by means of Decision No. 23902 of 29 October 2020, held that an area which was initially 

buildable, and subsequently encumbered by an absolute building restriction, can not be 

considered as buildable for ICI/IMU purposes if it is included in a program, attributing a 

compensatory building right (“diritto edificatorio compensatorio”), given that such right 

does not concern the land and does not constitute an inner quality of the land itself. 

Real estate investment funds and property tax (IMU)  

(Regional Tax Court of Liguria, Decision No. 51/3/22 of 19 January 
2022) 

The Regional Tax Court of Liguria, when focusing on property tax (IMU) profiles in relation 

to a property belonging to a mutual investment fund, held that the taxable entity shall be 

identified in the respective management company (SGR).  

According to the Regional Tax Court, the fund cannot be considered as an autonomous 

legal entity, not even as a “center of imputation” of legal rights and obligations, 

considering that it lacks from a minimum organizational structure, in line with the 

interpretation of the Supreme Court. In light of such reasoning, the Regional Tax Court 

held that the management company (SGR) shall be deemed the taxable entity for property 

tax (IMU) purposes with reference to the real estate properties of the fund managed by 

the management company itself.  

Adjustment of the value of a real estate property for registration 
tax purposes - Valuation criteria 

(Supreme Court, Order No. 8313 of 15 March 2022) 

The decision at stake affirms that, in order to adjust the value of a real estate property for 

the purposes of determining the registration tax due in connection with the transfer of 

such property, the Italian Tax Authority may adopt the valuation criteria which suit at best 

the case at stake. 

In particular, the Court stated that with respect to the valuation of real estate properties 

(pursuant to art. 51, paragraph 3 of Presidential Decree No. 131/1986), the Italian Tax 

Authority is only bound to assure the reasons of the notice of assessment by pointing out 
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the criteria actually used, adding all the elements needed to enable the taxpayer to 

exercise his right of defense and to delimit the scope of the reasons that may be inferred 

from it. 

Purchase of real estate properties to be demolished and re-
developed for registration tax purposes 

(Supreme Court, Order No. 2227 of 25 January 2022) 

The Supreme Court held that in case of a building sold by individuals (not acting as VAT 

taxable persons) the sale can not be qualified, pursuant to art. 20 of Presidential Decree 

No. 131/1986, as a sale of a buildable land (rather than a sale of a building) just 

considering the subsequent request submitted by the purchaser for the issuance of a 

permit to demolish and rebuild a new building with the same volume. 

Pursuant to the aforementioned art. 20 of Presidential Decree No. 131/1986 (as amended 

by art. 1, paragraph 87, of Law No. 205/2017, with retroactive effect pursuant to art. 1, 

paragraph 1084, of Law No. 145/2018) and in accordance with the interpretation of the 

Constitutional Court (see Constitutional Court No. 158/2020 and No. 39/2021), the deed 

subject to registration is the only element which is relevant for the application of the 

registration tax, thus being irrelevant those elements falling outside the deed to be 

registered. 

Contribution of a business unit and transfer of shares - 
Requalification as transfer of real estate properties 

(Supreme Court, Order No. 8136 of 14 March 2022) 

The Supreme Court held that, in accordance with the new art. 20 of Presidential Decree 

No. 131/1986 and with the interpretation of the Constitutional Court, the qualification of 

a sale carried out by the Italian Tax Authority is legitimate only if it is carried out without 

any reference to the related deeds and extra-textual elements, since the qualification can 

not be based on those elements other than those resulting from the deed of sale subject 

to registration. In light of the above, in the case at stake, the Supreme Court held that the 

Italian Tax Authority had illegitimately qualified, as a transfer of a going concern, the 

sequence of transactions consisting of a contribution of a going concern and the sale of 

shares, based on the analysis of aspects falling outside the deed of sale. 

III Italian Tax Authority’s Rulings 
Step-up regime for hotels (and guidelines on the step-up in case of 
merger of companies) 

(Circular Letter No. 6/E of 1 March 2022) 

According to the public consultation started on 23 November 2021 and completed on 7 

December 2021, on 1st March 2022 the Italian Tax Authority published the Circular No. 

6/E, providing clarifications on the rules governing the step-up regime and realignment 

regime of business assets pursuant to art. 110 of Law Decree No. 104 of 14 August 2020, 

and the step-up regime for business assets regarding entities operating in the hotel and 

thermal sectors pursuant to art. 6-bis of Law Decree No. 23 of 8 April 2020.  

 

The Italian Tax Authority has overcome the positions expressed in the draft of the circular 

letter for public consultation, with reference to mergers, rental of properties for hotel use 

and the effective date for tax depreciation (the comments submitted by our firm to the 

draft circular are available at this link https://www.chiomenti.net/approfondimenti/tax-
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osservazioni-sulla-bozza-di-circolare-sul-regime-della-rivalutazione-dei-beni-d-

impresa-e-del-riallineamento-fiscale- ). 

 

Procedures and deadlines to adjust the “proposed” cadastral 
income 

(Circular Letter No. 7/E of 17 March 2022) 

The Italian Tax Authority provided clarifications on the modalities and terms to adjust the 

“proposed” cadastral income and the relevant annotations in the land registry documents. 

In particular, the Circular letter focuses on the aspects relating to the management of the 

procedure to control the cadastral income proposed by the taxpayer in relation to works 

carried out on buildings. 

 

Requirements for the tax incentive for the purchase of buildings to 
be completely renovated  

(Ruling No. 94 of 4 March 2022) 

On the basis of the clarifications provided by Italian Tax Authority, a company that 

purchased a property with the application of the registration tax, mortgage tax and 

cadastral tax in the fixed amount of Euro 200 each, pursuant to art. 7 of Law Decree No. 

34 of 7 April 2019, does not lose such benefit if it sells one of the real estate properties 

before having carried out the building works required by art. 7, provided that such 

building works will be performed in any case, even after the sale, by the seller, pursuant 

to the procurement contract entered into with the purchaser. 

VAT exemption on advisory services provided by an Italian advisor 
to a French fund manager 

(Ruling No. 104 of 14 March 2022) 

The Italian Tax Authority stated that the advisory services provided by an Italian advisory 

company to a French fund manager are subject to the VAT exemption regime set out for  

the management of investment funds (pursuant to art. 10, paragraph 1, No. 1), of 

Presidential Decree No. 633/1972) if related and functional to the management activity of 

the fund manager. 

Application of the listed real estate investment companies (SIIQ) 
regime to permanent establishments in Italy of foreign REITs  

(Ruling No. 109 of 14 March 2022)  

The Italian Tax Authority releases clarifications on the tax regime of “listed real estate 

investment companies” (SIIQ) with specific reference to a permanent establishment located 

in Italy of a foreign REIT  benefitting abroad from a regime similar to the Italian SIIQ 

regime.  

Separation of activities for VAT purposes for real estate funds 

(Ruling No. 123 of 17 March 2022)  

The Italian Tax Authority has ruled over the conditions under which a management 

company (SGR) of a real estate investment fund may opt for the separation of activities for 

VAT purposes, pursuant to art. 36, paragraph 3, of Presidential Decree No. 633/1972 in 

relation to the activity of development of real estate properties and the activity of sale and 

rental of residential and commercial buildings.  

Capital gains from sale of participations in real estate companies 
and Double Tax Treaties   

(Ruling No. 135 of 21 March 2022) 
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The Italian Tax Authority provided clarifications on the tax treatment applicable to a 

capital gain realized by a person resident in Belgium for tax purposes through the sale of 

shares in an Italian real estate company. 

The Italian Tax Authority considered the capital gain to be taxable only in the State of 

residence of the seller, in line with the provisions of the Double Taxation Convention 

between Italy and Belgium (pursuant to art. 13, paragraph 4 of the Convention). 

The Ruling also confirms that the Multilateral Instrument (MLI) cannot be applied to the 

case at stake since such international agreement has been signed by Italy but not yet 

ratified. 

Application of withholding tax in the event of partial refund of 
units of a collective investment undertaking 

(Ruling No. 161 of 30 March 2022) 

The Italian Tax Authority provided clarifications on the withholding tax in relation to the 

participation in collective investment undertakings  established in Italy (OICR), other than 

real estate investment funds, pursuant to art. 26-quinquies, paragraph 3, of Presidential 

Decree No. 600/1973, in case of liquidation of the collective investment undertaking. Such 

guidelines may be relevant also with respect to real estate collective investment 

undertakings. 

It has been clarified that in the event of distribution of amounts exceeding the weighted 

average cost of subscription or purchase of the units, such exceeding amount must be 

considered as capital income and the fund manager (SGR), as withholding agent must 

apply the withholding tax, unless the investor is exempt from withholding taxes. 

Tax regime applicable to profits distributed by an Italian real estate 
fund to a foreign fund managed by a foreign fund manager 

(Ruling No. 162 of 30 March 2022)  

The Italian Tax Authority addressed the tax regime applicable to profits distributed by an 

Italian real estate fund to a foreign investment fund established in the form of a Fond de 

placement contractuel managed by a foreign fund manager subject to supervision. In 

particular, the Ruling concerns the requirements to assimilate a foreign fund to a collective 

investment undertaking established under Italian law for the purposes of the withholding 

tax exemption. 

 

IV Studies  
Assonime – Circular Letter No. 12/2022: Clarifications by the Italian Tax Authority on the 

step-up rules provided for by articles 110 of Law Decree No. 104/2020 and 6-bis of Law 

Decree No. 23/2020. 
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