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News alert

Public Law
Motorway sub-concessions: outlines of notices for tenders for the awarding of distribution services of oil,
compressed natural gas and liquefied natural gas, as well as services for the charging of electric vehicles
and commercial and food and beverage activities. ;

Introduction

With Resolution no. 1/2023, published on January 11, 2023, the Transportation Regulatory
Authority (Autorita per la Regolazione dei Trasporti - “ART") adopted “measures for the
establishment of the outlines of notices for tenders to be held by motorway concessionaires for
the awarding of distribution services of oil, compressed natural gas and liquefied natural gas, as
well as commercial and food and beverage activities”.

The Resolution, adopted at the conclusion of a complex procedure initiated in May 2021, during
which economic operators in the reference market were consulted on several occasions,
implemented the provision set forth in Article 37 (Liberalization of the transport sector),
paragraph 2, lett. g) of Law-Decree no. 201 of December 6, 2011, according to which itis among
the competences of ART, inter alia, to "define the outlines of the calls for tenders to which
motorway concessionaires are bound for the entrustment of new concessions™, also in light of
the connotation of general economic interest assumed by the services rendered on the national
motorway network.

In the context of the same proceeding, the Authority had already adopted, on August 4, 2022,
by Resolution no. 130, “measures for the definition of the outlines of the calls for tenders to which
motorway concessionaires are obliged to award electric vehicle charging services”.

' The obligation for motorway concessionaires to entrust services rendered on the motorway network through public tendering
procedures is enshrined, for fuel distribution services and commercial and restaurant activities, in Article 11, paragraph 5-ter, of Law
no. 498 of December 23, 1992, and, for compressed and liquefied natural gas distribution services and services for the charging of
electric vehicles, in Article 18, paragraph 5, of Legislative Decree no. 257 of December 16, 2016.
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The classification of motorwa  y service areas

For the purpose of regulating awarding procedures and requirements related to services to be
provided by sub-concessionaires, Annex A to ART Resolution no. 1/2023 first provides for the
classification of motorway service areas into three categories:

1 Class 1: areas located on sections with traffic volume exceeding 8,200,000 vehicles/year
in the specific direction of travel on the served roadway, with turnover exceeding EUR
5,800,000 annually and with fuel dispensed exceeding 2,200,000 litres annually;

1 Class 2: areas not included in Class 1 or Class 3;

1 Class 3: areas located on routes with traffic volume less than 2,000,000 vehicles/year in
the specific direction of travel on the served roadway, or with turnover less than EUR
800,000 annually or with fuel dispensed less than 1,100,000 litres annually.

However, in order to ensure the adequate coverage of the minimum levels of service towards
motorway users, subject to the approval of the grantor, motorway concessionaires may provide
for the reclassification to Class 2 of some of the areas that, based on criteria based on traffic,
turnover and litres of fuel dispensed, would fall under Class 3.

The Resolution pays special attention to the need to ensure, in individual service areas, multiple
sub-concessionaires even for individual service categories. In particular:

91 in Class 1 areas, there must be at least one so-called "oil” sub-concessionaire, providing
services related to the distribution of oil and, possibly, LNG and CNG, as well as related
ancillary services, and at least two so-called “food and beverage” sub-concessionaires,
providing commercial and food and beverage activities, as well as related ancillary services;

1 Class 2 areas must have at least one “0il” sub-concessionaire and at least one “food and
beverage” sub-concessionaire;

1 in Class 3 areas, motorway concessionaires arrange for the unitary assignment, to a single
sub-concessionaire, of both “0il” and “food and beverage” services.

Only in the case of Class 2 or Class 3 service areas, motorway concessionaires may apply to
the grantor for the unified assignment of “o0il” and/or “food and beverage” services in multiple
service areas belonging to the same category.

With respect to electric charging services, Resolution no. 130/2022 requires that, for each
service area, there must be at least two charging point operators, although it admits the
possibility of derogating from this principle, subject to obtaining a specific authorization from
ART, in cases where reasons of a technical nature prevent the presence of more than one sub-
concessionaire in a single service area?.

2 However, during initial implementation and only for a transitional period of five years, Resolution no. 130/2022 allows for only one
sub-concessionaire in individual areas, or for individual assignments involving several service areas.
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The most relevant provisions contained in
Annex A to Resolution no. 130/2022 and
Annex A to Resolution no. 1/2023

Regarding the procedures for the awarding of sub-concessions, the contents of notices and of
subsequent concession agreements to be entered into between concessionaires and sub-
concessionaires, among the provisions of Annex A to ART Resolutions no. 130/2022 and
1/2023, respectively, it is worth mentioning the following:

- duration of sub-concessions: the duration of sub-concessions must be between 5 and 12
years, having to be determined in such a way as to ensure that the sub-concessionaire has
the possibility of adequate recovery of investments, based on criteria of proportionality and
reasonableness, as well as of fair return on invested capital;

- conditions and requirements for participation: motorway concessionaires shall establish
the requirements for participation in tender procedures on the basis of the following
criteria: a) relevance and proportionality to the subject matter of the tender and b) non-
discrimination, ensuring equal treatment where there is a substantial equality of
conditions, in order to protect all potential participants in the tender. The aforementioned
requirements must aim to pursue the following purposes: a) to avoid the oversizing of the
technical and economic benchmarks, so as to refrain from situations of substantial
impediment to the participation of potentially interested contenders; b) to balance the
allocation of specific requirements in the head of the contenders, in relation to the
subjective characteristics of the latter (single enterprises or multi-subjective operator),
without prejudice to the prohibition of discriminating against an economic operator in
relation to its primary location being in a given territory;

- risk allocation: the allocation of risks between sub-grantor and sub-concessionaire, as
resulting from the risk matrix attached to the sub-concession agreement, must provide for
the transfer of the operational risk, as defined in Article 3 (Definitions), paragraph 1, lett.
zz) of Legislative Decree no. 50 of April 18, 2016 (containing the Public Contracts Code),
to the sub-concessionaire;

- minimum characteristics of the services provided:

1 regarding electric vehicle charging services, Annex A to ART Resolution no.
130/2022 provides that said services shall be provided a) by guaranteeing
customer assistance at least remotely, with the possibility of prompt intervention;
b} by providing for a number of publicly accessible ultra-fast charging points
appropriate to the level of traffic circulating on the roadway served; ¢) by providing
for the installation of publicly accessible charging points having a nominal power
equal to at least 100 kW and, in any case, adequate to the foreseeable development
of vehicle charging capacities in the time horizon of the entrustment and in any
case according to the minimum technical specifications published by the
motorway concessionaire;

1 regarding distribution services of oil, compressed natural gas and liquefied natural
gas, as well as commercial and food and beverage activities, Annex A to Resolution



CHIOMENTI

no. 1/2023 identifies the minimum conditions for their provision that must
necessarily be guaranteed by all sub-concessionaires (for example, it is stipulated
that in Class 1 and Class 2 areas, “bar” and “market” services must be guaranteed
24 hours a day, whilst restaurant services must be guaranteed at least until 10 p.m.
In Class 3 areas, “bar” services may also be provided through vending machines,
and “market” services must be provided at least until 10 p.m. As for fuel
distribution, said service must be provided 24 hours a day. However, in Class 3
areas, “pre-paid self-service” mode only can be offered in the time slot from 24:00
to 6:00);

- consideration: the sub-concessionaire is required to pay to the sub-grantor a consideration
constituting the fee for access to and occupation of the portion of the public motorway
domain subject to sub-concession. The level of the fee, determined by the sub-grantor,
shall consist of: a) an annual fixed component, not subject to upward adjustment,
corresponding to a share of the relevant and efficient annual costs, not recovered by the
sub-grantor through tolls to users of the motorway or through any public contributions,
actually incurred for the construction and operational management of the infrastructure of
general and common interest present in the portion of the public motorway domain subject
to sub-concession, the management of which is not directly entrusted, on an exclusive
basis, to the sub-concessionaire; b) an annual variable component, subject to upward
adjustment during the bidding process, related to the specific benefit obtained by the sub-
concessionaire for the exploitation for commercial purposes of access to the motorway
infrastructure and the assigned public domain, taking into account any public financing;
and, only for the entrustment of distribution services of oil, compressed natural gas and
liguefied natural gas, as well as commercial and food and beverage activities, ¢) an annual
fixed component with a negative sign, not subject to downward adjustment, functional to
the recognition towards the sub-concessionaire of adequate coverage of the costs of the
guaranteed services;

- bid evaluation criteria: the sub-grantor shall award motorway sub-concessions on the
basis of the most economically advantageous bid criterion (criterio dell'offerta
economicamente pil vantaggiosa), giving prevalence in the evaluation of bids to technical
criteria (technical design of the area, in terms of configuration, functionality and
accessibility; commercial strategy, including in terms of plurality of brands made available
and continuity of services offered; mix of products and services available to the public, etc.)
rather than economic criteria;

- prohibition of extension or renewal: the tender documents may not contain clauses
providing for automatic renewal, or extension, of the sub-concession agreement. Upon the
expiration of the sub-concession agreement, the sub-concessionaire is nevertheless
obliged to continue the management of the service or activities under the same conditions
as provided in the existing agreement, until the management is transferred to the next
economic operator who is awarded the tender procedure.

Conclusions

Resolutions no.130/2022 and no.1/2023 represent ART's first organic intervention in a sector,
that of motorway sub-concessions, which until now has been characterized by uneven
practices and operational uncertainties.
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The absence of detailed and systematic legislation on the matter has, in fact, imposed “self-
management” on motorway concessionaires, which has proved more or less virtuous and
efficient depending on the case.

During the implementation phase, however, it will be necessary to ensure that the concrete
operation of the new regulation (starting with the provisions regarding the classification of

motorwai service areas and the reiuired iresence of multiile sub-concessionaires) maximizes
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